THE JEW IN CONTEMPORARY SOCIETY
ORGAN DONATION

A] POSSIBLE ISSURIM ASSOCIATED WITH REMOVING ORGANS
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There is a mitzva in the Torah not to leave out the body of a hanged criminal overnight but rather to bury the corpse.
Chazal learn from here an issur of nivul hamet - treating the body disrespectfully.
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The Gemara is discussing a murder trial. The suggestion is to perform an autopsy on the victim to establish if the victim
had a fatal disease (independent of the murder wound) and thereby stop the execution of the murder. In the end the
Gemara concludes that such an autopsy may be pointless and therefore cannot be done, but it is clear that nivul hamet
would be set aside for a real pikuach nefesh

1 "L A D, "Rt A AF'A FASK,2 KU K DA(M;A +E4 $"14 A Al
4F 2 LE&+ FM, K1$; L L2 2LF 2 LE(,22 " A FA$,.22 "2 $4

4N 20N A $"IAM 20$"$4 2; W F(2E T, ;2AFL';2 L LE tANI2 L 6 14
$4 " 127 "2t A AA "2 A AF A F4 4 M A 4$ 4+ A2 L"A
$ "F 4 % AM, AR L '42[ L6(C 4A;12 "I"ra " 2;12

2 % F 472, B+ L6 4F"™, F;" "2 A " %4 " $AM; " K20 %
Gzllzz i F2;ll 2lll ( 2'I22lll $ 2$ F lI22l ll2 A n 2+ n Il2 + L 6 4F F2;Il A! 2ll I 2
2F 4 2510 "R, 2 N'RTP K TS AT I MR 4 AR A;
N "4 " FL'$"1 22 LN 2 $F, AL"$SS, MOU,$ "R R4 (N
$F ;A LEXLFF2A42MY(A 2 N ™27L"L ™, " 4" K $FL"$"1 LE'L

LE'L ™ WS F LE "™ KIAKLDA F2$ F ;?2A$SNFL' LE",2HLDA 42 $F L4 'F42 24;
;2L 12+ F("2;E4 (G20 $TLT2 (M, LU S$IFL'$LE LEF N, 4 2(FKTS ;5 $F
2l ILII FLI

The Nodeh Beyehudah (R. Yechezkel Landau 1713 - 1793) makes it clear that we would set aside the issur of nivul hamet
for pikuach nefesh - indeed such a purpose would not be a nivul to the met but a kavod for the met! However, it has to be
a real case of pikuach nefesh lefaneinu - in front of us. That would exclude using a body for medical research (even
though that may save lives in the future) and would perhaps also exclude harvesting an organ for a transplant operation
that has only a very slight chance of success.
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There is an issur of getting any benefit from a dead body, Jewish or non-Jewish. Again, this issur would be waived in the
event of pikuach nefesh.

There is also a mitzva to bury the dead as soon as possible. This includes even parts of the body (i.e. organs). Again, this

will be overridden in the event of pikuach nefesh. Furthermore, in the case of transplant the organ will eventually be
buried
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Note that the S.A. paskens that stealing, even to save life, is only permitted on the understanding that you will pay back
the theft. Thus many poskim hold that taking organs without the permission of the donor is assur, even to save life. The
donor can however give permission during his life (see Shu’t Binyan Tzion 170)

Bl TIME OF DEATH IN HATLACHA

Time of death in Judaism is absolutely clear - it is the moment of separation of the body and the neshama. The problem
in halacha is defining that moment.

In secular terms, time of death is not a medical definition, but rather a legal and ethical one. The body goes through
various processes of gradual death and decay - somatic death, brain death, molecular death. The law must decide at
what point the doctor has no further obligation to try to revive the patient and thus the patient can be pronounced dead in
law, with all the consequences of that decision (e.g. inheritance)
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The people killed in the Flood are described as ‘all those who had the soul-breath of life in their nostrils’ - life is
therefore apparently dependant on respiration.

There are 3 major life-support systems in the body (i) Brain (ii) Respiratory - breathing (iii) Cardiac/Circulatory -
heart. Before modern times, only breathing and heartbeat were detectable and thus defined death in common law. From
the late ‘60s to the present, definition of death has moved to include reference to brain activity, which can now be
scanned. The halachic question arises when death is defined by reference to brain-death whilst cardiac activity still
continues.
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The Mishna states that decapitation is clear evidence of death. Even if the body is twitching, such movement is not
evidence of life, but merely involuntary movement caused by spinal cord activity
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The Mishna discussed the case of a collapsed building on Shabbat. One is allowed (and indeed required) to break
Shabbat to clear away the rubble in the hope of finding survivors. When a body is found, the Gemara asks how much of
the body are we allowed to clear to establish if it is alive? There are two opinions:- (i) up to the nose i.e. to see if there is
breathing, and (ii) up to the heart i.e. to see if there is heartbeat. The Gemara concludes that the machloket is only if the
body is uncovered from the legs up. Do we stop at the heart if there is no heart beat and conclude that the person is
dead, or do we go further, even if we find no heart beat, and check for breathing.
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The S.A. paskens like the first opinion - that we always check for breathing even if there is no heart beat

From this psak, some authorities (e.g. R. Moshe Tendler) conclude that heart activity is not halachically relevant to
define time of death.
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However, others (Rav J.D. Bleich) point out that Rashi explains that the opinion favouring breathing as the evidence of
life does not consider heart beat to be irrelevant. Rather, heart beat is sometimes difficult to detect through the chest,
especially if faint, and, as such, is unreliable. However, in situations when we can ascertain cardiac activity, this is also
evidence of life - (see Shu’t Chacham Tzi no. 77)
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The Chacham Tzvi (R. Tzvi Ashkenazi - 1660 - 1718) makes it clear that breathing and cardiac activity are part of the
same test.
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Similarly, the Chatam Sofer (R. Moshe Sofer - 1762 - 1839) clearly states that failure of respiration is only relevant as a
sign of death after it has been established that there is no pulse
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Furthermore, Rashi makes it clear that the tests applied in Yoma 85a are only when there is no other sign of life. Are we
to apply the criterion of breathing alone when we know that we have a clear heart beat?
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The S.A. permits breaking Shabbat to perform an emergency caesarean on a woman who has died in childbirth in order
to save the baby. The Rema says that, in practice, we do not do this even during the week since we do not know with
exactitude the moment of death. We have to wait until we are absolutely sure, by which time the baby cannot be saved.
The minhag was to wait between 20 and 30 minutes after breathing and heart beat stopped.

C] WHAT IS BRAIN DEATH

Some of the current secular recommended legal definitions of death are:

“Irreversible cessation of circulatory or respiratory function OR irreversible cessation of all function of the entire brain

including the brain stem” ; or
“Irreversible loss of the capacity for consciousness, combined with irreversible loss of the capacity to breath”

In either case, brain stem death would satisfy these criteria. This will mean than a patient can be declared dead, even
though they still have independent cardiac activity. This brings the moment of legal death much earlier than it was
previously. Some have suggested that the following issues have given an impetus to this move:-

(i) organs can be successfully harvested from a brain dead patient where they remain fully oxygenated. It is practically
impossible to harvest them from a patient who has unquestionably ceased to have any cardiac activity

(ii) triage and economic pressures on hospitals beds dictate against keeping alive, at enormous expense, people who are
brain dead when the resources could be used to save other patients.

(iii) People see the switching-off of a brain dead patient as a merciful act, not murder, and are motivated by genuine
kindness in seeking to help the family avoid further trauma (see Haktav Vehakaballa on Breishit 9:5 who specifically
learns from the passuk that this is also assur)
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The brain stem is responsible for basic reflex actions such as pupil and gag reflex and spontaneous respiration. The
upper brain is responsible for higher consciousness. Loss of activity in the upper brain alone is NOT regarded as death,
but a deep coma/PVS (permanent vegetative state). Once the brain stem is deprived of oxygen for around 4 minutes, its
death is irreversible and the body can no longer breath on its own. Brain stem death usually comes about as a result of
extra-cranial damage or intra-cranial swelling which can prevent blood reaching the brain once the cranial pressure
exceeds blood pressure. Whilst brain stem death must result in the irreversible failure of spontaneous respiration, it does
not cause the heart to stop. Cardiac activity will continue after brain stem death for 2 to 10 days (and in some cases for
much longer)

D] IS BRAIN DEATH ACCEPTABLE AS A HATACHIC DEFINITION OF DEATH

Most poskim say no, but some say yes. The main arguments for and against are.-

FOR: 1. Halacha defines death as cessation of respiration. This is equivalent to brain stem death.
2. Halacha defines decapitation as definite death. Brain stem death is equivalent to decapitation.
3. Some poskim, particularly R. Moshe Feinstein seem to support brain stem death as a definition. The
Israeli Chief Rabbinate supports the definition.

See the Halachic Organ Donor Society (H.O.D.S.) website for much more information on the arguments
for and a list of those Rabbis who are in favour:-

AGAINST: 1. Halacha also requires cessation of cardiac activity. Brain dead patients have independent cardiac
activity
2. Anatomical decapitation is not the same as physiological decapitation - by analogy, an animal with a
missing organ may be a treifa, whereas with a nonfunctional organ it is not.
3. Most of the great poskim oppose it. Rav Moshe himself'is not clearly pro-. In fact he makes other
statements indicating that removing organs is murder. (The pro-camp say he was taking about PVS not
brain stem death)

Other major concerns of those ‘against’ include:-

4. How reliable are the tests to establish brain-stem death. See summary of current UK tests for

brain stem death on p.5.

5. How trustworthy are the hospitals (in Israel or chu’l) to abide by the guidelines in the face of pressure
to supply an organ



E] ISIT HATACHICALLY PERMISSIBLE FOR A PERSON TO ACCEPT ORGANS WHEN
THEY WILL NOT DONATE

Yes. For a number of reasons:-

1. Even if the removal of an organ was definitely murder, the recipient will not be guilt of murder or even causing
murder.

2. In any event there are many authorities who hold that it is muttar define death by brain stem death - it is surely
permissible to rely on them in a situation of pikuach nefesh

BUT

The fact that Jews accept organs but do not donate may result in a situation whereby Jewish people are treated with
lower priority in organ transplants. According to HODS, Israel was recently expelled from the European Union Organ
Donor Network because, year after year, they accepted organs but didn’t donate organs. If this is the case, our refusal to
give may result in Jews dying due to lack of organs. Compare chillul Shabbat which is muttar in some cases because of
‘eiva’ - the possibility of antagonising the non-Jews so much that Jews will eventually suffer

UK TESTING FOR BRAIN STEM DEATH
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Clinical tests for absent brain stem reflexes
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